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NOTI CE
This opinion is subject to further
editing and nodification. The final
version wll appear in the bound

vol une of the official reports.

No. 2004AP2936- CR
(L.C. No. 2003CF115

STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,
Plaintiff-Appellant-Petitioner, FI| LED

V.
MAY 26, 2006
Brian Hibl,
Cornelia G dark
Def endant - Respondent . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 ANN WALSH BRADLEY, J. The State of W sconsi n
petitions for review of a published court of appeals' decision
affirmng the circuit court's order that suppressed the State's
eyewi tness identification evidence against the defendant, Brian
H bl.* The eyewitness, who was initially able to describe Hibl
only as a "white nmale,"” identified H bl 17 nonths later at the

courthouse on the day that Hibl's case was scheduled for trial.

! See State v. Hibl, 2005 W App 228, _ Ws. 2d ___, 706
N.W2d 134 (affirmng an order of the circuit court for \Waukesha
County, Paul F. Reilly, Judge).
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12 The State asserts that the court of appeal s

incorrectly applied State v. Dubose, 2005 W 126, 916, 285

Ws. 2d 143, 699 N W2d 582, a <case in which this court
addressed a police "showp" procedure. It argues that the court

of appeals should instead have applied State v. Marshall, 92

Ws. 2d 101, 284 N.W2d 592 (1979), pertaining to "spontaneous"”
or "accidental" identifications.

13 We determne that Dubose does not directly contro
cases i nvol vi ng identification evi dence derived from
"acci dental " confrontations resul ting I n "spont aneous”
identifications. However, we further determne that in |light of
devel opments since the time of Mrshall, including those

recogni zed in Dubose, Mirshall does not necessarily resolve all

such cases. W conclude that the circuit court still has a
l[imted gate-keeping function to exclude such evidence under
Ws. Stat. § 904.03 (2003-04).°2 Accordingly, we reverse the
court of appeals and remand to the <circuit <court for a
determ nation of whether evidence of the identification of H bl
shoul d be excluded under § 904. 03.
I
14 On the afternoon of June 25, 2002, a Cty of Miskego
police officer was driving southbound on Racine Avenue. He
noti ced two northbound vehicles, a red pickup truck and a white

van, that appeared to be exceeding the speed limt of 35 mles

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 versi on.
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per hour. The two vehicles appeared to jockey for position as
they traveled toward a portion of the road that narrows fromtwo
| anes to one.

15 After the vehicles passed him the officer continued
to watch themin his rear and side view mrrors, at which tine
he observed that the white van was ahead of the pickup truck.
The truck then pulled into the southbound |ane, apparently
attenpting to pass the van. The next thing he saw was that the
pi ckup truck had collided with sonething. The white van did not
stop and was not | ocated.

16 Alan Stuller, who was also driving southbound on
Raci ne Avenue, w tnessed the accident. As he passed the two
vehicles, he |ooked into his rear view mrror and saw the pickup
truck pull completely into the southbound Iane in order to pass
the white van. While the truck was attenpting to pass the van
the van was accelerating. Stuller then observed the pickup
truck collide head-on w th another southbound vehicl e.

M7 A police detective took a brief statenment from Stuller
at the scene and asked himto go to the police station to give a
nore conpl ete statenent. At that tinme, Stuller identified the
van's driver as a white nmale but was unable to describe himin
further detail. The police did not ask Stuller to make an
identification of the van's driver using a photo array or a
I i neup procedure.

18 Two days after the accident, police were inforned that
Hi bl reported wi tnessing the accident. A detective interviewed

H bl, who stated that he had been driving a white van northbound
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on Racine Avenue at approximately the sanme tinme the accident
occurr ed. At one point, H bl admtted that he may have been a
contributing factor.

19 The State charged Hi bl with one count of causing great
bodily harm to another by reckless driving contrary to
Ws. Stat. 8 346.62(4), and two counts of causing bodily harmto
another by reckless driving contrary to 8 346.62(3). The
prosecutor advised defense counsel that there were no known
w tnesses who could identify H bl as the driver of the white
van. Simlarly, defense counsel determ ned that the discovery
docunents received fromthe State did not contain any indication
that there was a wtness capable of identifying H bl as the
driver of the van.

110 Approximately three weeks to a nonth before the date
set for Hibl's trial, Stuller received a subpoena to appear as a
W t ness. On the day of trial, he arrived at the courthouse
before the trial began. He was speaking with the prosecutor
outside the courtroom in the hallway, when he |ooked up and
recogni zed Hi bl as the driver of the white van. The prosecutor
i nformed defense counsel, who noved for a mstrial based upon
the potential identification evidence that had cone to |ight.
The State joined in the notion, which the circuit court granted.

11 Hi bl subsequently noved to suppress Stuller's pretria
identification, along with any in-court identification the State
m ght seek to elicit. He asserted that the circunstances of the

pretrial, hallway identification were inpermssibly suggestive.
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112 At the suppression hearing, Stuller testified that at
the time of the accident, he was traveling at 35 or 40 m |l es per
hour and that the white van and red pickup truck were traveling
approximately 60 mles per hour when he first saw them The
vehicles "had [his] attention from when they went by" because
they were speeding. Stuller estimted that he first saw the
driver of the van from about 50 feet away and that he had | ooked
directly at the driver for three to five seconds. He coul d not
remenber whether the driver had glasses and could describe the
driver only as a "white male." Stuller told an investigating
officer that he was unable to provide any other description of
the van driver, including height, weight, or age, and that he
did not think he could make an identification.

113 Stuller also testified that between the tinme he
recei ved the subpoena and the trial date, he had no contact with
police. He had one contact with the district attorney's office,
in which the prosecutor advised him that they would neet at the
courthouse to review his statenent imediately before trial.
Stuller admtted that he possessed sone articles about the
accident, but said that he did not read them and did not think
that they contai ned any phot ographs.

114 Stuller further testified that on the day of trial he
arrived at the courthouse and, wthout |ooking into the
courtroom sat down on a chair in what he described as the
"waiting room" He had never been to the courthouse before, had
never appeared as a wtness before, and did not expect to see

the sane person that he had seen driving the white van on the
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date of the accident. While waiting outside the courtroom he
spoke briefly with a police officer, but not about the case.
The prosecutor came out of the courtroom and wal ked with Stuller
into the hallway to review his statenent. Stuller could not
recall whether the prosecutor asked himat that time if he could
identify the driver of the white van. According to Stuller's
testinmony, he did not see anyone else |eave the courtroom and
he thought there were about 10 people in the hallway.

15 After talking with the prosecutor for approximtely

two or three mnutes, Stuller "just turned to [his] left

and . . . saw the defendant, M. Hibl," about ten feet away
wal king with soneone. Al though H bl had glasses on, Stuller
"knew [ he] recogni zed [H bl]" from "[h]is face in
general. . . . It just—+t—he stood out from everybody else in
the hallway." Stuller told the prosecutor: "That's him"

116 A detective nmet separately wth Stuller and the
prosecutor immediately followng the identification, and he al so
testified at the suppression hearing. He corroborated Stuller's
testinmony in sone respects, but said that Stuller nmade the
identification after seeing H bl come out of the courtroom

17 At the conclusion of the suppression hearing, the
prosecutor gave a brief oral statenent to the court in which he
confirmed that he had tel ephoned Stuller to speak wi th him about
his testinony. The prosecutor did not recall whether they
di scussed Stuller's ability to nake an identification.

118 The circuit court applied State v. Wlverton, 193

Ws. 2d 234, 533 N.W2d 167 (1995), a case involving the right
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to due process and identification evidence derived froma showp
procedure conducted by police. Appl ying Wl verton, the court
first determned that "Stuller's juxtaposition in the courtroom
hallway with the ADA, anticipating the alleged defendant in
court in a few mnutes, constitutes an identification that
occurred in an inpermssibly suggestive manner." It found that
there was no evidence that the police or district attorney's
of fice intentionally or unintentionally suggest ed t he
i dentification. However, it also found that Stuller "knew he
woul d see the alleged defendant.™

119 sStill followwng Wlverton, the <circuit court then
concluded that the State could not show the identification was
reliable based on the totality of the facts: Stuller had
observed the van's driver while traveling 35 to 40 mles per
hour while the van was traveling toward him at a high rate of
speed; on the day of the alleged offense Stuller could not
identify the driver's facial features, height, and weight, or
whet her he wore glasses; Stuller could identify the driver that
day only as a "white male"; and Stuller's identification of Hi bl
in the courtroom hallway occurred 15 nonths after he wtnessed
the accident.® The circuit court therefore suppressed Stuller's
identification of Hibl.

120 The State appealed, and after the parties conpleted

their appellate briefing but before the court of appeals issued

3 Stuller's identification of Hi bl actually occurred al nost
17 nonths after the accident.



No. 2004AP2936- CR

an opinion, this court decided Dubose. In Dubose the court held
based on the due process clause in the Wsconsin Constitution
t hat evi dence obtained from an out-of-court showup is inherently
suggestive and wll not be admssible unless, based on the
totality of circunstances, +the procedure was "necessary."
Dubose, 285 Ws. 2d 143, ¢{33. The court also withdrew certain

| anguage from Wl verton. 1d., {33 n.9.

21 In a split decision, the court of appeals affirned the
circuit court but enployed a different analysis. The court of
appeals mjority determned that although Dubose addressed a
police showp procedure, the concerns articulated in Dubose
about msidentification are not limted to situations where
police arranged a confrontation. It further determ ned that
principles of fairness dictate that identification evidence,
even absent police involvenent, nust be scrutinized to determ ne
whet her suppression is required. After noting that evidence
must be reliable enough to be probative, the court of appeals
maj ority concluded that the circuit court's rationale was sound.

22 The dissent in the court of appeals determ ned that
Dubose was limted to pretrial police showp procedures, thus
| eaving prevailing rules in place with respect to other pretrial
identifications. It concluded that the prevailing rule relevant
to Hbl's case was set forth in Marshall, a case in which this
court determned that identification evidence need not be
scrutinized for a due process vi ol ation unl ess t he

identification occurs as part of a police procedure directed
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toward obtaining identification evidence. Mar shal |, 92
Ws. 2d at 118. The State petitioned for review
[

123 This case conmes to us in the context of Hbl's
suppression notion. When reviewing a notion to suppress, we
uphold the circuit court's findings of fact unless they are
clearly erroneous. Dubose, 285 Ws. 2d 143, ¢916. However, we
i ndependently review the ~circuit court's application of
constitutional and other legal principles. See id.*

11

124 The framework for analyzing showps, as set forth in
both Wl verton and previous cases, springs from the due process
clause in the federal constitution as interpreted by the United
States Suprene Court in a series of decisions culmnating in

Manson v. Brathwaite, 432 U S. 98 (1977).° In Brathwaite, the

“ Some of the «circuit ~court's fact findings appear
unsupported by the record unless the court inplicitly found that
portions of Stuller's testinony were not credible. H bl makes
argunments suggesting that the circuit mde such an inplicit
finding. W need not address whether any of the circuit court's
fact findings are clearly erroneous. Hi bl conceded at oral
argunent that the record supports the circuit court's finding
that the police and district attorney did not intentionally
suggest the identification. I ndeed, the record before us would
not have supported a finding that the identification in this
case involved any law enforcenent procedure directed at
obtaining identification evidence. These are the key facts for
our purposes here. On remand, the circuit court and parties may
seek to clarify other fact findings if necessary.

® See Neil v. Biggers, 409 U S. 188 (1972); Simmons V.
United States, 390 U S. 377 (1968); Stovall v. Denno, 388 U S
293 (1967); Glbert v. California, 388 U S. 263 (1967); United
States v. Wade, 388 U. S. 218 (1967).
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Court stated what has become an oft-stated nmaxim?® that
"reliability is the linchpin in determning the admssibility of

identification testinony." Brathwaite, 432 U S. at 114; see

also Neil v. Biggers, 409 U S. 188, 198 (1972) ("[i]t is the

i kelihood of msidentification which violates a defendant's
right to due process").

125 Under Wbl verton, courts were to use a two-step test to
determ ne whether a showp nust be suppressed to avoid a due
process violation. The defendant bore the initial burden of
denonstrating that an identification procedure was inpermssibly
suggesti ve. Wbl verton, 193 Ws. 2d at 264. | f that burden was
met, the State had to show that the identification was reliable
under the totality of the «circunstances even though the
procedure was suggestive. |d. As already noted, the circuit
court here applied this two-step test.

26 Last term in Dubose, when this court held that

evidence obtained from an out-of-court showp wll not be
adm ssible unless the procedure was "necessary," it based its
decision on the due process clause in the Wsconsin
Consti tution. It wthdrew |anguage from Wl verton and other
cases that could be construed to the contrary. Dubose, 285

® See, e.g., McFowl er v. Jaimet, 349 F.3d 436, 449 (7th

Cir. 2003); State v. Dubose, 2005 W 126, 125, 285 Ws. 2d 143,
699 N.wW2d 582; State v. Streich, 87 Ws. 2d 209, 215, 274
N.W2d 635 (1979); Sinos v. State, 83 Ws. 2d 251, 255, 265
N.W2d 278 (1978); State v. Thornton, 506 N.W2d 777, 779 (lowa
1993); State v. Faust, 696 N W2d 420, 427 (Neb. 2005); State v.
Norrid, 611 N.W2d 866, 871 (N.D. 2000); State v. Jells, 559
N. E. 2d 464, 470 (Ghio 1990).

10
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Ws. 2d 143, 133 & n.9. Under Dubose, identification evidence
resulting from an "unnecessary" showp is suppressed as
inherently too suggestive, wthout any separate fact-based
inquiry into suggestiveness or reliability.

127 Dubose and Wl vert on i nvol ved simlar showup
procedures. In both cases, police exhibited a suspect to one or
nore eyewitnesses while the suspect was sitting alone in a
police car. Dubose, 285 Ws. 2d 143, 118-9; Wlverton, 193
Ws. 2d at 246, 249, 265-68.

128 In WMarshall, decided over 25 years ago, the court
addressed a different type of identification scenario that is
nmore akin to what occurred here. Specifically, in Mrshall the
identification occurred when a wtness spotted the defendant
sitting a fewrows in front of himin the courtroom Mar shal |
92 Ws. 2d at 109. The record showed that the identification of
the defendant "was not pre-arranged and was as nuch a surprise
to the State as it was to the defendant.” [d. at 118.

29 The court began by citing the two-step due process
test, but then, wthout citation, qualified the scope of the
test's applicability: "[1]t nmust first be determ ned whether
the confrontation was deliberately contrived by the police for
purposes of obtaining an eyewtness identification of the
defendant." Id. at 117. The court ultimately concluded that
the test does not apply when "the confrontation is not part of a
police procedure directed toward obtaining additional evidence,

but occurs as a result of mere chance or for sone other reason

11
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not related to the identification of the defendant." l|d. at
118. 7
|V

130 The State asserts that when the court of appeals

affirmed the circuit court, it erroneously applied Dubose and
shoul d have applied Marshall instead. It argues that Stuller's
"spont aneous"” or "accidental"” identification falls squarely

wi thin the confines of Marshall.

131 For the reasons stated bel ow, we determ ne that Dubose
does not directly control cases involving evidence derived from
"acci dental " confrontations resul ting in "spont aneous”
identifications. However, we further determne that in |light of
devel opments since the time of Mrshall, including those

recogni zed in Dubose, Mirshall does not necessarily resolve all

such cases. Al t hough nost such identifications will be for the
jury to assess, the circuit court still has a limted gate-
keepi ng function. It may exclude such evidence under 8§ 904.03

if its probative value is substantially outwei ghed by the danger

"In other cases that pre-date State v. Mrshall, 92
Ws. 2d 101, 284 NWw2d 592 (1979), and that also involved
accidental confrontations, the court seened to apply the due
process framework without the qualification of a police
procedure. See Jones v. State, 63 Ws. 2d 97, 107-09, 216
N. W2d 224 (1974); State v. Brown, 50 Ws. 2d 565, 570-71, 185
N.W2d 232 (1971), overruled in part by State v. Wlker, 154
Ws. 2d 158, 186, 453 N.W2d 127 (1990). Somewhat curiously,
the court in Marshall nonethel ess analogized its conclusion to
t he Jones and Brown cases. See Marshall, 92 Ws. 2d at 118.

12
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of unfair prejudice, confusion of the issues, or msleading the
jury.®
A

132 Dubose is not directly controlling. Al t hough the
court in Dubose relied, in part, on research that potentially
inplicates all eyewitness identifications, the court's holding
was nore circunspect. Specifically, the court "adopt[ed] a
different test in Wsconsin regarding the admssibility of
showup identifications.” Dubose, 285 Ws. 2d 143, 33 (enphasis
added). It held that "evidence obtained from such a showp wl|
not be admissible wunless, based on the totality of the
circunmstances, the showp was necessary."” Id., 9112, 45
(enphasi s added).

133 The term "showup" itself denotes a police procedure
The court in Dubose used the following definition of showp:
"an out-of-court pretrial identification procedure in which a

suspect is presented singly to a wtness for identification

pur poses. " Dubose, 285 Ws. 2d 143, {1 n.1 (enphasis added;
quoting Wl verton, 193 Ws. 2d at 263 n.21).

8 Wsconsin Stat. § 904.03 reads, in full, as foll ows:

Exclusion of relevant evidence on grounds of
prejudi ce, confusion, or waste of tine. Al t hough
rel evant, evidence may be excluded if its probative
value is substantially outweighed by the danger of
unfair prej udi ce, confusion of the issues, or
m sl eading the jury, or by considerations of undue
delay, waste of tine, or needless presentation of
curul ati ve evi dence.

13
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134 Moreover, the court's characterization of what
constitutes a "necessary" showp reinforces the notion that the
court did not intend that Dubose necessarily control
identifications that do not involve a |aw enforcenent procedure.
Under Dubose, a showup is "necessary” only if "police |acked
probable cause to make an arrest or, as a result of other
exi gent circunstances, could not have conducted a |ineup or
photo array." 1d., 912, 45.

135 Thus, Dubose does not directly control H bl's case,
whi ch does not involve a "showp"” as this court has defined the
term That said, the Dubose focus on one type of inherently
suggestive police procedure does not nean that courts nust
ignore the potential for wunreliability in all other types of
eyewi tness identifications. Here, the question becones how to

address the potential for wunreliability in the context of an

apparently "accidental" confrontation that results in a
"spont aneous” identification. Al t hough Dubose is not directly
controlling, aspects of Dubose will informthe answer.

B

136 Having determned that Dubose is not directly
controlling, we turn to Marshall. At first, it mght appear
that Marshall provides not only the starting point but also the
ending point for "spontaneous" identifications resulting from
"accidental " confrontations. G ven devel opnents since the tine
of Marshall, however, we take this opportunity to re-exam ne

Mar shal |

14
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137 Since the time this court decided Marshall, over 25
years ago, concerns with the reliability of eyew tness testinony
have cone to the fore. In Dubose, the court recognized that
"much new information has been assenbled” and that recent
studies confirm that eyewitness testinony is "often 'hopelessly
unreliable."" Dubose, 285 Ws. 2d 143, {129-30. The court
expl ained that "research strongly supports the conclusion that
eyewitness msidentification is now the single greatest source
of wongful convictions in the United States, and responsible
for nmore wongful convictions than all other causes conbined.”
Id., 930. Earlier this term the court simlarly acknow edged

its "growng appreciation for the difficulties inherent in

eyewi tness identification." State v. Shonberg, 2006 W 9, 943,

_ Ws. 2d ___, 709 N.W2d 370.

138 O course, sone phenonena affecting the reliability of
eyewitness identifications have 1long been recognized. For
exanple, the United States Suprene Court observed alnost 30

years ago in Brathwaite that a wtness's "recollection of the

stranger can be distorted easily by the circunstances or by

| ater actions of the police." Brathwaite, 432 U S. at 112.

139 Courts have traditionally enployed several factors to
assess reliability, based on comobn sense notions of human
perception and nenory. Those factors are the ones recited in
Wbl verton that the circuit court applied here: the opportunity
of the witness to view the crimnal at the tinme of the crineg;
the wtness's degree of attention; the accuracy of the witness's

prior description of the <crimnal; the level of certainty

15
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denonstrated by the wtness at the confrontation; and the |ength
of time between the crine and the confrontation. Bi ggers, 409
U S. at 199-200.

40 WMore recently, other phenonena that my affect the
reliability of eyewitness identifications have been wdely
proffered or recognized. These phenonena may not be within the
comon know edge of nmany jurors or judges. They include the
"relative judgment" process;® the stressfulness of the event for
t he eyewitness; ! whether the event involved "weapon focus";! the
cross-racial nature of an identification;* and whether an
eyewitness is given positive feedback during or imediately

following the identification. ?

® See State v. Shonberg, 2006 W 9, 728, 149 (Abrahanson,
C.J., dissenting), __ Ws. 2d __, 709 N W2d 370; State of
Wsconsin, Ofice of the Attorney GCeneral, Mdel Policy and
Procedure for Eyewitness ldentification (Sept. 12, 2005) at p. 2
(footnotes omtted). The "relative judgnent” process refers to
"the tendency when viewing a sinmultaneous presentation (view ng
an entire photo array or lineup at once) for eyewtnesses to
identify the person who | ooks the nost |ike the real perpetrator
relative to the other people.” Model Policy and Procedure, at
2.

10 See United States v. Sebetich, 776 F.2d 412, 419 (3d Cir.
1985) ; see also Shonberg, 2006 W 9, 170 (Butler, J.,
di ssenting).

11 Shonberg, 2006 W 9, Y70 (Butler, J., dissenting).

12 5ee State v. MMorris, 213 Ws. 2d 156, 170 n.9, 570
N. W2d 384 (1997).

13 Shonberg, 2006 W 9, 71 (Butler, J., dissenting).

16
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41 Many of the phenonena said to affect the reliability
of eyewitness identification are the subject of ongoing debate.
One thing not subject to debate is that even unintentional
suggestiveness can beconme a key factor in identification errors.
See State of Wsconsin, Ofice of the Attorney GCeneral, Model

Policy and Procedure for Eyewitness ldentification (Sept. 12,

2005) at p. 2 (enphasis added). What is inportant for our
exam nation here is that many of these phenonena do not depend
on the presence of a |law enforcenment procedure. To the extent
that identification evidence is extrenely unreliable based on
such phenonena, independent of any |aw enforcenent procedure,
Marshal | 's hol ding may need to be nodified.

42 Courts since the tinme of Mirshall have not uniformy
followed its approach. Sone jurisdictions have taken approaches

consistent with Marshall. See State v. Bertram 591 A 2d 14,

25-27 (R1. 1991); State v. Naoum 548 A 2d 120, 124-25 (M.

1988); State v. Brown, 528 N E. 2d 523, 533 (Chio 1988); WIson

4 There is also debate over the traditional factors from
Biggers. At |east one of those factors, eyewitness certainty in
the identification, has cone wunder serious attack. The
W sconsin Innocence Project, amcus in this case, provided a
copy of an amcus brief recently submtted to the United States
Suprene Court in Ledbetter v. Connecticut, No. 05-9500, on
behal f of numerous university professors who hold thensel ves out
as experts in the field. They assert that the certainty factor
has no scientific basis. In support of this assertion, they
engage in an extensive review of research suggesting that the
relationship between eyewitness certainty and eyew tness
accuracy is generally weak and easily subject to corruption.
The State nmmintains, however, that research shows certainty
remains a reliable predictor of accuracy.

17
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v. Commonwealth, 695 S. W2d 854, 857 (Ky. 1985) ("in order to

establish that a pre-trial confrontation was unduly suggestive,
the defendant nust first show that the governnment's agents
arranged the confrontation or took sonme action during the
confrontation which singled out the defendant").

143 O hers have not. United States v. Bouthot, 878 F.2d

1506, 1513-16 (1st Cir. 1989) ("[Db]ecause the due process focus
in the identification context is on the fairness of the tria
and not exclusively on police deterrence, it follows that
federal courts should scrutinize all suggestive identification
procedures, not just those orchestrated by the police"); Thigpen

v. Cory, 804 F.2d 893, 895-97 (6th Gr. 1986); Geen v. Loggins,

614 F.2d 219, 223 (9th Cr. 1980) ("a court is obligated to
review every pre-trial encounter, accidental or otherwise, in
order to insure that the circunstances of the particular
encounter have not been so0 suggestive as to undermne the
reliability of the wtness' subsequent identification"); see

also State v. Hollimn, 570 A 2d 680, 684 (Conn. 1990) (applying

the two-step test to an identification resulting purely from
private citizen action, and holding that the criteria
determining the admssibility of identifications for purposes of
due process should apply "even if the defendant's claim has no
constitutional underpinning").

44 Professor LaFave, discussing what he terns the "so-
called 'accidental' showup,” is critical of the Marshal

appr oach:

18
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[T]he nmere fact that the confrontation was not
deliberate does not nean that it was necessary:
doubtl ess many of these "accidents" could be prevented
by nore careful procedures concerning the novenent of
pri soners. Mor eover, because "the due process focus
in the identification context is on the fairness of
the trial and not exclusively on police deterrence,”
courts "shoul d scrutini ze al | suggesti ve
identification procedures, not just those orchestrated
by the police, to determine if they would sufficiently
taint the trial so as to deprive the defendant of due
process."

Wayne R LaFave, Jerold H Israel, & Nancy J. King, 2 Crimnal
Procedure 8§ 7.4(b), at 670-71 (1999) (footnotes omtted).

45 To the wextent that we can generalize from the
authorities cited, little nore can be said than this: t he
approach the court took in Marshall has not becone a prevailing,
wel | -settled, or generally-accepted rule across jurisdictions.

146 1In light of all of the developnments since the tine of
Marshall, we nmnmake the wunremarkable observation that in sone
future case presenting different circunstances Marshall my need
to be nodified. There my be some conceivable set of
ci rcunstances under which the adm ssion of highly unreliable
identification evidence could violate a defendant's right to due
process, even t hough a state-constructed i dentification
procedure i s absent.

147 Based on the record before us, however, we are not
prepared to declare that the admission of the identification
evidence in this case would violate Hibl's right to due process.
The circunstances of Stuller's identification of H bl in the
courthouse hallway are not sufficiently suggestive. Thus, we

need not and do not nodify Marshall at this tine. Nonet hel ess,
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our inquiry is not at an end. Marshall did not address, and
therefore does not precl ude, circuit court scrutiny of
eyewitness identification evidence for admssibility under the
rul es of evidence.
C

148 The WMarshall focus on a state-constructed procedure
for a due process violation does not nean that courts nust
al ways ignore the circunstances of an identification and assune
there is sufficient reliability absent a police procedure.
Regardl ess of whether |aw enforcenent officers have used a
procedure directed at obtaining identification evidence, circuit
courts still have the authority and the responsibility to serve
a limted gate-keeping function. They still have the discretion
to exclude relevant evidence wunder 8 904.03 if it is "so
unreliable that its probative value is substantially outwei ghed

by the danger of prejudice and confusion."” Boyer v. State, 91

Ws. 2d 647, 663, 284 N.W2d 30 (1979); cf. State v. Mdss, 2003

W  App 239, 1921, 267 Ws. 2d 772, 672 N.W2d 125 (confession
coerced by a private citizen could be excluded as unreliable on
evidentiary grounds, including 8 904.03, even though it was not
subj ect to chall enge on due process grounds).

149 Traditionally, eyewitness identification evidence has
been thought to involve a credibility determ nation solely for

the jury. As the Suprenme Court explained in Stovall v. Denno,

388 U.S. 293, 299-300 (1967), "[t]he overwhelm ng majority of
American courts have always treated the evidence question not as

one of admssibility but as one of credibility for the jury."
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In Brathwaite, however, the court observed that "[United States

v.] Wade[, 388 U.S. 218 (1967)] and its conpani on cases" (one of
which is Stovall) "reflect the concern that the jury not hear
eyewitness testinony wunless that evidence has aspects of

reliability.” Brathwaite, 432 U S. at 112.

150 Despite the right to a trial by jury, the law permts
and sonetinmes requires that a trial court keep evidence fromthe
jury. Al t hough sone rules of admssibility, such as those in
Brat hwaite or Dubose, are based on constitutional
consi derations, others, such as § 904.03, are founded on common
law or statute. Thus, "neither constitutional considerations
nor the presence of State action (besides the wuse of the
evidence itself) are essential preconditions for a determ nation
that certain relevant evidence should be kept fromthe trier of

fact." Commonweal th v. Jones, 666 N E 2d 994, 1000 (Mass.

1996) .

151 At oral argument, the parties agreed that 8 904.03 has
a role to play in the context of the reliability of eyew tness
identification evidence. The State conceded that unfair
prejudi ce could be the consequence of extrene unreliability and
stated it was not disputing that wunreliability could be an
ingredient in the application of § 904.03. Simlarly, when
H bl was asked his position on a circuit court's use of § 904.03

to exclude eyewitness identification evidence as unreliable, he

responded "I agree wth that."
152 That circuit courts serve a I|limted gate-keeping
function, even for constitutionally adm ssible eyew tness
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identification evi dence, conports W th t he maxi m that
"reliability is the linchpin in determning the admssibility of
identification testinony." Brathwaite, 432 U S at 114; cf.

State v. Wilstad, 119 Ws. 2d 483, 519, 351 N W2d 469 (1984)

(scientific expert testinony nust be "reliable enough to be

probative") (quoting State v. Catanese, 368 So.2d 975, 979 (La.

1979)).

153 We enphasize that in npbst instances, questions as to
the reliability of constitutionally adm ssible eyew tness
identification evidence wll remain for the jury to answer.
Cenerally we are "content to rely upon the good sense and
judgnent of American juries, for evidence wth sone elenent of
untrustworthiness is customary grist for the jury mll."
Brathwaite, 432 U S. at 116. Juries <can often "neasure
intelligently the weight of identification testinony that has
sone questionable feature." 1d. At the sane tine, however, the
circuit court's gate-keeping function should not be abdi cat ed.

54 In exercising its gate-keeping function, the court
shoul d consider whether cross-examnation or a jury instruction
will fairly protect the defendant from the unreliability of the
i dentification. The court may take a nunmber of other factors
into consideration, including those we have articulated in Y38-
40, if appropriate, but litigants and trial courts should not be
bound to an inflexible |list of factors. W wurge circuit courts,
with assistance from the litigants before them to take into
consideration the evolving body of law on eyew t ness

identification. Any tests for reliability and suggestiveness in
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the eyewitness identification context should acconmpdate this
still-evol ving j urisprudence, al ong W th t he devel opi ng
scientific research that fornms some of its underpinnings.

55 In this case, neither the circuit court nor the court
of appeals majority addressed WMarshall. The <circuit court
applied Wlverton and did not apply 8 904.03. Accordingly, we
reverse the court of appeals and remand for the circuit court to
make a determ nation of whether Stuller's identification of H bl
shoul d be excluded pursuant to 8 904.03. On renmand, the circuit
court may or may not determne that 8 904.03 requires the
exclusion of this identification evidence.

\Y
156 In sum we determne that Dubose does not directly

control cases involving evidence derived from "accidental™

confrontations resulting in "spontaneous" identifications.
However, we further determne that in |ight of developnents
since the time of Mrshall, including those recognized 1in

Dubose, WMarshall does not necessarily resolve all such cases.

The circuit court still has a |limted gate-keeping function to
excl ude such evidence under § 904.03. We reverse the court of
appeals and remand to the circuit court for a determ nation of
whether the identification evidence in this case should be
excl uded under 8§ 904.03.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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57 LOQUS B. BUTLER JR, J. (concurring). My
understanding of the mpjority's opinion in this matter is that
because the adm ssion of the identification evidence in this
case would not violate the defendant Hibl's right to due
process, we need not and do not nodify at this time this court's

earlier decision in State v. Marshall, 92 Ws. 2d 101, 118, 284

N.W2d 592 (1979). Myjority op., 747. Wth that caveat, | join

all but paragraph 46 of the majority's opinion.
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